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A n Illinois attorney title agent who 
performs any title services in 
exchange for his or her premium 

split does not receive an illegal kickback or 
unearned fee under RESPA. Therefore, the 
court said, the title insurers did not violate 
the Illinois Title Insurance Act by entering 
into the agency contracts.

Doljin Chultem and Paul Collella 
brought a class action suit against Ticor 
Title, Chicago Title, Chicago Title and 
Trust and Fidelity National Financial, 
alleging that their agency contracts with 
various Illinois attorneys created sham 
title agencies that violated the Real Estate 
Settlement Procedures Act, because 
the attorneys did not perform services 
commensurate with the premiums they 
receive. The plaintiffs said that this alleged 
RESPA violation was also punishable under 
the Illinois Title Insurance Act, because 
Section 21 of that law permits the insurance 
commissioner to yank a company’s license 
or fine it for making a payment in “violation 
of any State or federal law or regulations or 
opinion letters issued under the federal Real 
Estate Settlement Procedures Act of 1974.” 
215 ILCS 155/21(a)(5) (West 2002). The 
plaintiffs also claimed the cascading effect 
that a violation of the state title insurance 
act was a violation of the Illinois Consumer 

Fraud and Deceptive Business Practices 
Act.

Way back in 2010, the same Illinois 
appeals court that issued this decision had 
certified the class of plaintiffs, and sent 
the case back down to have the trial court 
determine if all of the plaintiffs could prove 
certain common facts, including that the 
attorney agents received pro forma title 
commitments from their underwriters that 
they used to prepare title commitments. See 
the article in the May 2010 issue, reporting 
on 401 Ill.App.3d 226, 927 N.E.2d 289, 
339 Ill.Dec. 748 (Ill.App. 1 Dist. 2010). 
However, at that time, the appeals court did 
not reach the question of whether or not 
the claims by the plaintiffs had legal merit.

The plaintiffs alleged that the pro forma 
commitment rendered the attorney agent’s 
share of the premium “unearned and, in 
reality, an illegal kickback,” as the court 
phrased it.

The Fidelity family insurers recently 
moved for summary judgment, based on 
Freeman v. Quicken Loans, Inc., 566 U.S. 
–––, ––––, 132 S.Ct. 2034 (2012), the 
blockbuster U.S. Supreme Court ruling on 
“unearned” fees and RESPA. Freeman said 
that RESPA is not a price control statute 
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and that HUD was wrong 
in issuing policy statements 
saying it had authority to 
weigh the reasonableness of 
settlement service fees. 

The trial court denied the 
motion and conducted a 
trial on the issue of whether 
or not the attorney agents 
performed enough title 
services to justify their pay. The 
attorney agents testified that 
they performed title services 
by reviewing the pro forma 
commitments, making title 
clearance decisions, paying off 
loans to remove liens, closing 
the transactions and deciding 
what exceptions should not be 
included in the policies. The 
plaintiffs presented testimony 
by several attorneys, who 
agreed that attorney agents 
perform services, but opined 
that the value of those services 
was less than the 50% to 80% 
of the premiums that attorney 
agents typically receive under 
their contracts. 

The Fidelity companies filed 
post-trial briefs, asking the 
court to rule that RESPA was 
not violated by the attorney 
agents and to decertify the 
plaintiff class. The court so 
ruled, finding that the attorney 
agents performed real services, 
and that it was irrelevant to 
the RESPA analysis what 
value someone might ascribe 
to those services. The plaintiffs 
appealed, but the court 
affirmed.

The appeals court began 
by reiterating what RESPA’s 
Section 8 is really about, noting 
that “Congress sought to 
eliminate kickbacks or referral 
fees for title insurance business 
that contributed to increased 
costs of settlement services.” 
To that end, Section 8(a) of 
RESPA prohibits kickbacks 
for referrals of settlement 
services. To establish a 
violation of Section 8(a), 
the plaintiff must prove that 

someone was paid money or 
something of value, that the 
payment was made under an 
agreement to refer settlement 
business, and that an actual 
referral was made. The court 
pulled those elements from 
Galiano v. Fidelity Nat’l Title 
Ins. Co., 684 F.3d 309 (2d Cir. 
2012). Section 8(b) prohibits 
unearned fee splitting. To prove 
a violation of that section, 
the plaintiff must show that 
one person gave and another 
person received a portion, split 
or percentage of a settlement 
service charge, and that the 
fee split or payment was made 
“other than for services actually 
performed.” See Sosa v. Chase 
Manhattan Mortgage Corp., 348 
F.3d 979, 983 (11th Cir. 2003). 
Section 8(c) of RESPA says 
that a premium paid to a title 
agent is not an illegal referral 
fee or fee split. 

The plaintiffs’ case was based 
on HUD’s interpretation of 
RESPA. HUD, which enforced 
RESPA until the CFPB 
took over in 2012, issued two 
lamentable policy statements 
and some regulatory comments 
in which it said that it would 
look at the reasonableness 
of the charges made for 
settlement services, and would 
treat a portion of such a charge 
as being “unearned” if the 
charge was more than what 
the regulator considered to be 
reasonable. Also, HUD issued 
a policy statement in 1996 
about Florida title agencies, in 
which it set up the notion that 
there could be legitimate title 
agents and “sham” title agents 
who do not fall under the 8(c) 
safe harbor, all based on ten 
“factors” listed in the short 
bulletin. It was this bulletin 
that announced the concept of 
“core title services,” over which 
the title industry has puzzled 
for almost 20 years. 

Freeman blew away HUD’s 
overreaching interpretation of 
RESPA, and rejected its policy 
statements as being faulty in 

logic and supremely unhelpful 
as regulatory guidance. The 
plaintiffs said that Freeman 
should not be applied to 
their facts because Freeman 
considered only a fee-splitting 
issue under Section 8(b) and 
not a claimed referral fee 
under Section 8(a), whereas 
the plaintiffs claimed that both 
sections applied to the attorney 
agent issue. The court said this 
was an artificial distinction, 
because Freeman considered 
the issue of supposedly earned 
versus unearned fees, which 
was exactly the argument made 
by the plaintiffs. 

The court boiled Freeman 
down to these principles:

In Freeman, the court stated 
that “a settlement-service 
provider who gives a portion 
of a charge to another person 
who has not rendered any 
services in return would 
violate § 2607(b), even if an 
express referral arrangement 
does not exist or cannot 
be shown.” ... Conversely, 
Freeman recognized that 
“a service provider could 
avoid [RESPA] liability 
by providing just a dollar’s 
worth of services in exchange 
for [a] $1,000 fee” because 
RESPA is not a price control 
statute and is not concerned 
with the “value, amount or 
quality of services” rendered. 
... The court reasoned that if 
Congress had intended for 
RESPA to be a price control 
provision, there would have 
been no need for Congress 
to direct HUD to provide, 
five years after RESPA’s 
enactment, recommendations 
to Congress regarding 
whether price controls should 
be enacted. ... 

From this, the only 
reasonable interpretation 
of section 2607(b) is that it 
prohibits fee-splitting with 
a party where no services 
are provided in return for 

the fee, which is consistent 
with RESPA’s underlying 
purpose of preventing 
the abusive practice of 
paying a party merely for 
the referral of business. ... 
Consequently, adopting 
Freeman’s rationale, the 
relevant inquiry is whether 
any service was performed 
by the attorney agent in 
return for the fee paid by 
the title company so that 
the compensation paid to 
the attorney agent was 
not unearned or merely a 
kickback.

The court said that even the 
plaintiffs and their witnesses 
had all admitted that the 
attorney agents performed 
some services that were 
necessary for the issuance of 
title insurance policies. Thus, 
it said,

[T]he title companies’ 
payments to attorney agents 
were not merely kickbacks 
for the referral of business 
or unearned fees because the 
attorney agents performed 
services to earn the fees. As 
Freeman tells us, RESPA is 
not concerned with whether 
the attorney agents were 
paid too much for their 
actual services, but asks only 
whether actual services were 
rendered. Thus, the title 
companies’ payments were 
not unlawful under section 
2607.

The plaintiffs urged 
nonetheless that the trial 
court should have weighed 
the value of what the attorney 
agents did against the amount 
of premium they were paid. 
The court said no, because 
Freeman held that RESPA 
does not regulate claimed 
overcharges for services, and 
“a payment to a party cannot 
be divided between an earned 
and unearned portion.” Thus, 
Freeman “is dispositive and 

Continued From Page 1
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directly refutes plaintiffs’ 
claim.” The court said:

[P]laintiffs’ position that a 
title company is prohibited 
from paying attorney 
agents their full contract 
amount when they did not 
provide all required “core 
title services” essentially 
advocates for a per se 
violation of RESPA—a 
position found to be 
inconsistent with HUD’s 
general resistance to per se 
kickback rules. Particularly 
persuasive is the Seventh 
Circuit Court of Appeals’ 
decision in Howland (a 
decision issued less than three 
months before Freeman) in 
which the court expressly 
stated “we do not read the 
[Florida Policy Statement] 
to suggest a per se rule that 
a title agent who does not 
qualify under the Section 
8(c)(1)(B) safe harbor may 
not be paid a full contractual 
title examination fee under 
Section 8(c)(2).” 

The court referenced 
Howland v. First American Title 
Ins. Co., 672 F.3d 525 (7th Cir. 
2012). 

The court also said that the 
1996 HUD Policy Statement 
about Florida title agents 
and “sham” agencies was not 
entitled to deference under 
Chevron U.S.A. Inc. v. Natural 
Resources Defense Council, Inc., 
467 U.S. 837, 842 (1984), 
because Congress’ intent was 
clear without any gloss added 
by HUD’s interpretations, and 
in fact HUD had gotten the 
intent wrong. The court noted, 
as had Freeman, that the notion 
that HUD had authority to 
assess the reasonableness of 
the amount of a settlement 
service fee had infected not 
only its policy statements, but 
the regulations it promulgated 
to enforce RESPA. Those 
regulations stated that “[a] 
charge by a person for which 

no or nominal services are 
performed or for which 
duplicative fees are charged is 
an unearned fee and violates 
this section.” 24 C.F.R. § 
3500.14(c) (2001). Also, 
HUD said, for an attorney 
who provides multiple services 
and is in a position to refer 
settlement service business 
to receive “a payment for 
providing additional settlement 
services as part of a real estate 
transaction, such payment must 
be for services that are actual, 
necessary and distinct from 
the primary services provided 
by such person.” 24 C.F.R. § 
3500.14(g)(3) (2001). Those 
regulations said that attorney 
agents must perform core title 
agent services to fall under the 
agent premium safe harbor of 
Section 8(c). 

This court noted that 
Freeman said that HUD’s 
position that RESPA was 
violated by a person who 
received a fee “in excess of 
the reasonable value of goods 
or facilities provided or the 
services actually performed” 
was “manifestly inconsistent 
with the statute HUD 
purported to construe” and 
Congress’ intent. Thus, this 
court said, “Freeman’s rationale 
precludes affording any 
deference to the Florida Policy 
Statement.” Similarly, the 
parts of the HUD regulations 
that said that compliance 
with the law depended on 
establishing that the title 
agent received only that part 
of the premium that bears a 
“reasonable relationship to the 
market value of the goods or 
services provided” [24 C.F.R. 
3500.14(g)(2)] was contrary to 
Freeman and the statute itself. 
The court concluded that:

Because Freeman is clear 
that RESPA is not a 
price control statute, the 
regulation’s interpretation 
of section 2607 to the extent 
that it requires an analysis 

of the “value” of the services 
rendered by attorney agents 
is no longer authoritative 
and warrants no deference.

The Illinois court concluded 
that, with no violation of 
federal law, there could be 
no violation of the Illinois 
Title Insurance Act section 
that bootstrapped to RESPA. 
The plaintiffs had argued that 
the HUD policy statements 
were roped into state law by 
the phrasing of 215 ILCS 
155/21(a)(5), which says that 
the state insurance code is 
violated by a “violation of 
any State or federal law or 
regulations or opinion letters 
issued under the federal 
Real Estate Settlement 
Procedures Act of 1974.” The 
court noted that section 21 
“does not expressly include 
HUD statements of policy.” 
Moreover, it said, Freeman 
trumped HUD, and the court 
was not free to disregard the 
rulings of the United States 
Supreme Court: 

Freeman holds that the 
reasonableness of the amount 
paid to the attorney agents is 
irrelevant. Because Freeman 
now interprets section 2607, 
we are no longer at liberty 
to give deference to the 
Florida Policy Statement 
and the related regulations 
addressing the issues 
presented in this appeal, 
which are inconsistent with 
Freeman. 

This decision is an 
interesting example emanating 
from a state law that purports 
to give a state insurance 
commissioner the authority to 
punish an insurance company 
for violation of a federal 
law regulating settlement 
services and not insurance. 
In adopting laws of this 
type, the states seem to have 
forgotten the fact that the 
federal government has ceded 

to the states the exclusive 
jurisdiction to regulate the 
subject of insurance, under the 
McCarran-Ferguson Act, 15 
U.S.C. §§ 1011-1015. Illinois 
thus has the sole jurisdiction to 
regulate title insurers. RESPA 
carefully avoids regulation of 
insurance. However, the Illinois 
Title Insurance Act chooses 
to blur the line of authority 
by saying that its regulator 
may punish an insurer 
for violating a federal law 
regulating settlement services, 
which is not the subject of 
insurance. The Illinois law 
is thus a self-appointment 
of authority to regulate a 
subject on which the federal 
government claims exclusive 
authority. However, RESPA 
explicitly states that only one 
body may enforce that law, and 
that is the CFPB. The federal 
agency does not have authority 
to delegate its enforcement 
duties to the Illinois insurance 
commissioner. Thus, the Illinois 
law appears to be fatally 
defective for several reasons, 
and a voluntary waiver of the 
protections given to the states 
under McCarran-Ferguson. 
Perhaps the state legislators 
should recall the fact that 
Congress has repeatedly 
threatened to federalize 
regulation of insurance, which 
would allow it to capture 
the premium taxes currently 
collected by state governments. 
That concern alone would be 
a valid reason to repeal this 
section of the Illinois Title 
Insurance Act.

The court’s analysis also 
shows how difficult it would 
be for the Illinois regulator 
to fine a title insurer for a 
supposed violation of a law 
it does not have the power 
to enforce or interpret. The 
insurance commission is stuck 
with reading the same tea leaf 
pronouncements by HUD and 
the CFPB about RESPA with 
which private industry has 
been saddled since 1974.
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Is an Agency Contract a Referral Fee? 
Edwards v. First American Corp., 798 F.3d 1172 (9th Cir. (Cal.) 2015).

A California federal 
appeals court has 
affirmed certification 

of a national class of plaintiffs 
suing on the theory that a 
contract committing a title 
agent to issue policies on First 
American paper is a “referral 
fee” that violates RESPA. The 
plaintiffs have targeted policies 
issued by certain agents in 
which First American bought 
a minority interest in exchange 
for a contract committing the 
company to write a certain 
amount of policies on the 
insurer’s paper. The CFPB 
weighed in to support the idea 
that an agency contract can be 
an agreement to pay referral 
fees.

The Edwards case has 
been floating through the 
court system for years. An 
early decision was reported 
in the December 2007 issue. 
The Ninth Circuit refused to 
dismiss the case in 2010. See 
610 F.3d 514. Then the United 
States Supreme Court agreed 
to hear the case, but later 
reneged. Most recently, the 
district court refused to certify 
a class of plaintiffs for the 
second time, and the Ninth 
Circuit again reversed and 
certified the class.

Denise Edwards bought a 
house in Cleveland and got a 
title insurance policy issued 
by Tower City Title Agency 
LLC. As the court twisted the 
words, Tower City “referred” 
the title order to First 
American by issuing the policy 
on FATCO paper. 

The nefarious part, 
according to Edwards, was 
that First American had 
bought a 17.5% interest in 
Tower City for $2 million, at 
which time Tower City signed 
a contract agreeing to write all 
or most of its policies on First 
American paper. Edwards has 

identified other title agencies 
in which First American 
bought a minority share 
under similar terms. The court 
reported the whole awful plot 
this way:

Here, Edwards contends 
that First American 
utilized a nationwide 
scheme of buying minority 
interests in the title 
agencies in order to secure 
remittance streams from the 
agencies’ future referrals. 
Edwards points to evidence 
showing this common 
scheme, including several 
memoranda submitted 
to First American’s 
board of directors asking 
for approval of these 
transactions (referred to by 
the parties as the “Smoking 
Gun Memos”). Some of 
these Smoking Gun Memos 
described First American’s 
common strategy to purchase 
certain title agencies’ 
minority interests to secure 
their exclusive agreement to 
provide future referrals, and 
other Smoking Gun Memos 
revealed that the primary 
motivation underlying 
these transactions was 
not to gain returns from 
the ownership interests 
but to lock up remittance 
streams from future 
referrals. For example, 
in the documentation for 
the purchase of a minority 
interest in Doral Title, 
LLC, First American 
presented to its board a 
justification reciting in 
part, “[b]uying a minority 
interest now will ensure 
that we capture the 
Company’s u/w remittance 
streams.” Similarly, in 
connection with purchase 
of a minority interest 
in Equity Land Title 

LLC, First American 
told its board that “the 
u/w remittance stream is 
the primary source of our 
economic returns for this 
investment.” Pointing 
in the same direction, 
on purchase of minority 
share of Equity Title 
Insurance Agency, Inc., 
First American presented 
to its board that “[a]s a 
condition to closing the 
proposed transaction, [First 
American] and Equity 
will execute an exclusive 
agency agreement.” Besides 
the Smoking Gun Memos, 
Edwards also points to the 
standard contract terms that 
First American imposed on 
the captive title agencies to 
prohibit the agencies from 
issuing policies for First 
American’s competitors, 
subject to limited exceptions.

The court rejected First 
American’s simple response 
that an agency contract is 
not an agreement to “refer” 
title orders, since the agent 
writes the insurance for the 
underwriter. Rather than 
address that issue head on, 
the court assumed without 
deciding that an agency 
contract may be considered 
a “referral,” because the 
RESPA regulations define 
that term to mean “any oral 
or written action directed to 
a person which has the effect 
of affirmatively influencing 
the selection by any person 
of a provider of a settlement 
service for which the home 
buyer will pay a charge.” 
The court simply provided 
no explanation as to how a 
contract to write insurance 
could be a contract for 
“referral” of a settlement 
service. 

First American pointed 
out that one flaw in this 
“referral” analysis was that 
title orders are actually 
placed by customers, and 
many of them tell the title 
agents which underwriter’s 
paper they want. The court 
said that one could indeed 
have more than one referral 
per order:

First American showed that 
on some occasions someone 
other than the captive title 
agencies—such as lenders, 
mortgage brokers, realtors, 
and other title agencies—
affirmatively influenced 
the home buyers’ choice of 
First American as their 
title insurance underwriter. 
The district court held that 
the third parties’ influences 
constituted individual 
issues that render class 
adjudication improper. 
We disagree. Other sources 
of referral do not defeat 
the predominant common 
question of fact, i.e., 
whether the title agencies 
have contractual obligations 
to refer their customers to 
First American.

For a referral to violate 
RESPA, it need not be 
the exclusive or even 
the primary reason that 
influenced a home buyer’s 
choice of a real estate 
service provider. ... Here, 
Edwards contends that 
First American used 
standard, written contracts 
to impose an obligation on 
the captive title agencies to 
refer future title insurance 
business, subject to some 
limited exceptions. ... Even 
if other service providers 
may have also influenced 
the home buyers’ decision to 
choose First American, there 
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remains a predominant, 
common question of whether 
the title agencies’ contractual 
obligations affirmatively 
influenced the home buyer’s 
choice of First American.

The simple question the 
court did not answer was how 
a title insurer could impose its 
will on the customers to make 
a “referral” to itself. 

The court then elected to 
decide the “referral” question 
by framing it as whether or not 
an agency contract falls under 
the exemption in Section 8(c)
(2), which says that payment 
“to any person of a bona fide 
salary or compensation or 
other payment for goods or 
facilities actually furnished 
or for services actually 
performed” is not a prohibited 
payment. 12 U.S.C. § 2607(c)
(2) (2000). The ever-helpful 
and wise CFPB submitted 
an amicus brief giving its 
own interpretation that the 
safe harbor does not apply to 
an agency contract because 
First American’s purchase of 
ownership interests was not a 
payment for “goods, facilities, 
or services.” 

The Ninth Circuit said that 
the CFPB was attempting to 
interpret the law, not its own 
regulations, and thus the court 
was not required to defer to 
the agency’s interpretation. 
Nonetheless, it agreed with 
and adopted that reasoning, 
and held that the safe harbor 
does not apply to money 
paid to buy an interest in a 
title agency. It said that the 
“ownership interests purchased 
by First American are equity 
shares, not goods, services, or 
facilities.”

Another fundamental error 
in the decision was the court’s 
acceptance of the notion that 
the plaintiffs were entitled 
to presume that the amount 
paid by First American for 
the title agency ownership 
interests could and should 

be broken down into two 
components—the value of 
the interest, and the value 
attributable to the “capture” 
of the “referrals” from the 
agency in the future. The court 
accepted, for class certification 
purposes, the notion that First 
American could be liable in 
the amount that it “overpaid” 
for its ownership interests in 
the title agencies due to this 
“improper” factor. 

The appeals court reversed 
the district court finding 
that the plaintiffs would 
have to prove, as to each title 
agency, the exact amount of 
the purportedly improper 
overpayment.

Note the Chultem decision, 
also reported this issue, in 
which an Illinois court held 
that Freeman v. Quicken 
Loans, Inc., 566 U.S. –––, 
––––, 132 S.Ct. 2034 (2012) 
barred claims under RESPA 
that depend on splitting a 
single fee into “earned” and 
“unearned” portions. Freeman 
said that RESPA is not a price 
control statute. By contrast, 
the Ninth Circuit said that 
RESPA was intended to 
impose controls on the title 
insurance business, saying: 

The national title insurance 
industry is highly 
concentrated, with most 
states dominated by two or 
three large title insurance 
companies. See U.S. Gov’t 
Accountability Office, Title 
Insurance: Actions Needed 
to Improve Oversight of the 
Title Industry and Better 
Protect Consumers 3 (Apr. 
2007). A “factor that raises 
questions about the existence 
of price competition is 
that title agents market to 
those from whom they get 
consumer referrals, and not 
to consumers themselves, 
creating potential conflicts 
of interest where the 
referrals could be made 
in the best interest of 

the referrer and not the 
consumer.” Id. Kickbacks 
paid by the title insurance 
companies to those making 
referrals lead to higher costs 
of real estate settlement 
services, which are passed on 
to consumers without any 
corresponding benefits.

The Edwards decision could 
easily trick the reader into 
thinking that RESPA is the 
Sherman Anti-Trust Act in 
disguise, and that the CFPB’s 
mandate is to be the Federal 
Trade Commission of the real 
estate world.

Further, the court said, 
there was no need to split 
the money into earned and 
unearned portions, precisely 
because the HUD rules are 
designed to determine what 
part of a settlement service 
fee is reasonable, but the 
money paid by First American 
to buy the agency interests 
was not a settlement service. 
The court was thus able to 
conclude that “the two-prong 
HUD test is also inapplicable 
here, because no services were 
provided by the title agencies 
to First American.” The court 
did not close the loop by 
answering the question of 
how a referral fee may be paid 
for a settlement service when 
the money paid was not for 
settlement services.

The only limitation the 
court imposed was its ruling 
that the class of plaintiffs 
cannot include people who 
got policies from title agencies 
in which First American was 
a member from the time the 
companies were formed. In 
other words, the universe of 
title policies at issue were 
those issued by agents who 
sold ownership interests to 
First American in exchange 
for a commitment of some 
percentage of policies to be 
issued in the future. 

However, the court threw 
out the district court’s ruling 

that there could be no referral 
agreement between First 
American and the title agency 
if the insurer is the majority 
owner of the agency. The 
district judge had ruled that 
“First American cannot refer 
business to itself,” because 
Freeman held that a fee split 
requires two parties. The 
Ninth Circuit disagreed, 
saying:

But Freeman is inapplicable 
here: First American and 
its majority-owned title 
agencies are not the same 
person, but separate legal 
entities. 

In the topsy-turvy world of 
class action suits, the federal 
courts decide class certification 
before they determine if the 
plaintiff has a valid legal 
theory. Thus, after jumping 
these high hurdles to certify a 
nationwide class of plaintiffs, 
the Ninth Circuit concluded 
by saying that:

We emphasize that at this 
stage of the litigation we 
are making no conclusions 
on whether the evidence 
cited above—including 
the Smoking Gun Memos 
and the alleged standard 
contract terms imposed by 
First American—resolves 
the merits of Edwards’ 
underlying RESPA claims. 
Our focus now is to decide 
whether the issues relating 
to the alleged common 
scheme predominate over 
individual issues for the 
proposed class, so that the 
case should be certified 
for class adjudication. ... 
We cite First American’s 
alleged practices not as 
bearing on the merits but as 
bearing on First American’s 
common scheme—as 
alleged in the complaint—
that predominates over 
individual issues for certain 
class members. 
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A  title insurer that 
paid a lien for its 
insured purchaser 

was entitled to stand in the 
insured’s shoes to sue the seller 
for misrepresentation and 
concealment of the risk, and the 
contract statutes of limitation 
governed the claims.

Commerce Associates 
LLC developed the Tuscany 
community in Henderson, Nev. 
The city required Commerce to 
build a water drainage facility 
known as the “C-1 Channel.” 
Commerce also agreed to pay 
Henderson an impact fee of 
$934,000. The first installment 
was due in 2005. Commerce 

did not make any payments 
to the city for the impact fee. 
Henderson put a lien on the 
property for the overdue fees.

Seven years later, in 
2012, Commerce signed an 
agreement with Greystone 
Nevada LLC for the sale of 
part of the Tuscany property 
for $9 million. The agreement 
required Commerce to remove 
“all deeds of trust, mortgages, 
mechanic’s liens, notices of 
lis pendens, and/or other 
monetary liens ... whatsoever.” 

Commerce did not pay the 
impact fees, and the lien for 
those fees was not released at 
closing. Henderson demanded 

that Greystone pay the lien. 
Greystone made a policy 
claim and First American got 
rid of the lien. Then it sued 
Commerce Associates, as 
subrogee of Greystone. The 
complaint pled four causes of 
action: fraudulent concealment, 
negligent misrepresentation, 
unjust enrichment and breach 
of contract.

Commerce moved to stay 
discovery, under what was 
tantamount to a motion to 
dismiss. It argued that the 
claims against it were no good 
because they were based on a 
lien that was itself time-barred 
as of the date of closing. The 

court disagreed. It held that 
First American’s complaint 
was not premised on the lien 
but on the purchase-and-sale 
agreement and Commerce’s 
disclosure promises in that 
contract. The court said that, 
under Nevada law, Commerce 
had a duty to disclose its 
nonpayment of the impact 
fee “because the nonpayment 
(and the concomitant existence 
of a lien) was material to the 
purchase-and-sale agreement.” 
Therefore, First American’s 
action was timely because it 
was governed by Nevada’s six-
year contract limitations period. 

Title Insurance 

Insurer May Sue Seller for Concealing Lien Risk 
First American Title Ins. Co. v. Commerce Associates, LLC, ___ F.Supp.3d ___, 2015 WL 7188387 (D.Nev.) (permanent citation not yet 
available).

Title Insurance 

Title Policy Protects Against Zoning Resolution Prohibiting 
Construction of Residence 
Lyons v. Fidelity Nat’l Title Ins. Co., ___ S.E.2d ___, 2015 WL 7756187 (S.C.App. 2015) (permanent citation not yet available).

A  South Carolina appeals 
court has stretched 
a string of alleged 

ambiguities in the ALTA 
Residential policy to find 
that it protected the owners 
against a zoning resolution 
prohibiting them from building 
a stick-built residence on their 
property.

In 2005, Thomas and Desiree 
Lyons bought a lot in Horry 
County, S.C., which includes 
Myrtle Beach. They paid 
$240,000 and got a Lawyers 
Title policy. A few months 
later, they bought part of the 
adjoining lot for $100,000 and 
got a policy from Security Title 
Guarantee Corp. of Baltimore. 
The Lyonses combined the lots. 
There was a mobile home on 
the property at the time.

In May 2011, Horry County 
refused to issue a building 
permit to the Lyonses. The 
permit was refused because 
the Lyons property is along 

the Intracoastal Waterway, 
which is a series of connected 
rivers and channels sheltered 
from the Atlantic shore and 
maintained by the Army 
Corps of Engineers. In 1932, 
when the federal government 
assumed control of the 
waterways, the Corps got a 
recorded easement allowing it 
to dump dredging spoil on the 
shore. In 2003, Horry County 
adopted a zoning resolution 
saying that, for parcels affected 
by the 1932 easement, the 
county would permit repairs to 
existing residences, but would 
not issue new building permits. 
The resolution also said that 
“[m]obile homes within the 
spoil area may only be replaced 
with mobile homes.” It was 
this resolution that caused 
the county to deny the Lyons’ 
request to construct a stick-
built house to replace the 
existing mobile home on their 
property.

The Lyonses had a strange 
reaction to this news. They 
“removed the existing mobile 
home structure from the 
Property and listed the 
Property for sale for $539,000.” 
Then they made claims on 
both of their title insurance 
policies. They got an offer from 
a would-be buyer, for $475,000, 
but turned it down. Then the 
Lyonses sued the title insurers. 
Lawyers Title settled, but 
Security Title did not. 

The Lyonses moved for 
summary judgment. At the 
hearing, they informed the 
judge that a federal court 
judge had recently ruled 
in favor of an insured in 
a similar case, Whitlock v. 
Stewart Title Guar. Co., 2011 
WL 4549367 (D.S.C. Oct.3, 
2011), reported in the January 
and October 2012 issues. 
The court granted summary 
judgment to the Lyonses. 
Security Title appealed, but 

the court affirmed. There were 
several coverage issues. The 
policy did not except the 1932 
spoils easement. However, the 
source of the dispute was not 
the easement itself, but the 
no-building-permit resolution. 
For that reason, the insureds 
focused mainly on Covered 
Risk 13 of the Residential 
policy, which indemnifies the 
insured if “You cannot use the 
land because use as a single-
family residence violates a 
restriction shown in Schedule 
B or an existing zoning law.” In 
Whitlock, which also involved 
a Residential policy, the court 
held that this covered risk 
was invoked by the resolution, 
because the policy did not 
define the phrase “single-family 
residence,” and it could be 
read not to include a mobile 
housing unit. 

Security Title explained to 
the court that, although the 
policy does not define the term 
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“single-family residence,” the 
South Carolina legislature 
has, and that the statutory 
definition includes mobile 
homes. This did not keep the 
court from finding the phrase 
to be ambiguous, based solely 
on the lack of a definition. 
Thus, the court simply adopted 
the Whitlock ruling that the 
phrase should be construed 
against Security Title as the 
policy’s “drafter.” 

As in Whitlock, the court 
provided no history about the 
drafting of the title insurance 
policy as a foundation for its 
holding that Security Title was 
its drafter. In fact, the ALTA 
title insurance policies are 
derived from a policy drafted 
solely by customers, and all 
revisions to those policy forms 
have been the product of joint 
drafting. See BB Syndication 
Services, Inc. v. First American 
Title Ins. Co., 780 F.3d 825 (7th 
Cir. (Wis.) 2015), reported in 
the May, 2015 issue, in which 
Justice Sykes discussed the 
joint drafting history of the 
ALTA title insurance policies. 
This court almost certainly 
did not know that Security 
Title does not even have an 
employee member on the 
ALTA Forms Committee, and 
is permitted only one person as 
an “advisor” to that body.

The court also rejected 
Security Title’s argument that 
the no-build resolution was 
excluded. The court again 
applied the same reasoning 
used in the Whitlock decision. 
Exclusion 1 of the Residential 
policy clearly states that 
the policy does not cover 
governmental regulation of 
the use of the property, but it 
contains the infernal carve-out 
that worked its way into the 
policies beginning in 1984, for 
“violations or the enforcement 
of these matters which appear 
in the public records at Policy 
Date.” 

Security Title said that 
the no-build resolution was 

not a notice of violation or 
enforcement found in the 
public records. The court 
admitted that the policy defines 
“public records” as “title records 
that give constructive notice of 
matters affecting your title—
according to the state statutes 
where your land is located.” 
South Carolina Code section 
30-7-10 says that records that 
impart notice to buyers of real 
estate are those found in the 
office of the register of deeds. 

Nonetheless, the court 
accepted the Lyons’ argument 
that “a government regulation 
is inherently a public record 
and that, as a result, Exclusion 
1 is inapplicable.” Based on 
this bald assertion alone, the 
court again trotted out the 
talisman that “the term ‘public 
record’ may be fairly and 
reasonably understood in more 
than one way.” The court said 
this was a “fair” reading of the 
unambiguous policy definition 
because:

The title policy provides 
broad coverage for title 
problems created by laws and 
regulations addressing land 
use and improvements on 
land. Because Security Title 
drafted the contract, it could 
easily have defined the term 
“public record” to exclude 
zoning laws and regulations 
or drafted other exclusionary 
language. Like the circuit 
court and district court, we 
find the term “public record” 
to be ambiguous as defined in 
the policy. Thus, we hold the 
circuit court properly granted 
partial summary judgment 
in favor of coverage because 
the Spoil Easement and no-
build resolution were public 
records not located during the 
title search.

If anyone who does hold 
a seat on the ALTA Forms 
Committee has been waiting 
for proof positive that the 
notice of enforcement caveat to 

the exclusion is still a problem, 
this ridiculous statement is 
that signed confession. If an 
insurance company actually had 
a drafting pen in hand, it would 
clarify the policy language 
immediately on reading this 
decision.

Finally, the court took up 
Security Title’s issues about 
the Lyons’ claimed losses. 
The insurer made the good 
point that the insureds bought 
their two parcels for a total of 
$340,000 and were later offered 
$475,000 for them, after they 
removed the house. The court 
set up the issue as a question 
of whether or not the owners 
had a duty to “mitigate” their 
damages by accepting the offer. 
The court then knocked down 
that straw man argument. The 
appeals court accepted this 
statement by the trial court:

 [I]t cannot be said that after 
the discovery of an easement 
held by the United States that 
prevents construction of a dock, 
the law requires one to sell the 
entire property or be thwarted 
from bringing suit against his 
title insurance company at a later 
date; such a requirement would 
call for a party to exert himself 
unreasonably.

The court also offered this 
non sequitur for why the Lyons 
could not really have sold the 
property for more than what 
they paid: “the Lyons could 
not have provided a potential 
purchaser with clean title to 
the Property because the Spoil 
Easement is properly recorded.”

Security Title’s other 
argument concerning loss was 
that the Lyonses increased their 
claimed loss by demolishing 
the mobile home (for no good 
reason). The court said it would 
not address that question, 
because the lower court had 
not yet conducted a trial on 
damages. The appeals court also 
refused to decide the related 
question of whether loss should 
be measured on the date of 
policy or the date on which 

the claim notice was sent to 
Security Title. The trial court 
had already held that loss was 
to be measured on the date of 
policy. That loss date question 
was hotly debated in the 
second Whitlock decision, with 
the court reaching the seeming 
conclusion that the insured was 
entitled to select whichever of 
the two dates was best for the 
insured. 

Finally, the court gave an 
extended discussion of Security 
Title’s argument that the action 
was barred by a statute of 
limitations. The important fact 
was that the trial court found 
that the Lyonses knew or 
should have known about the 
spoil easement as early as 2006, 
when they got a letter from the 
Army Corps informing them 
that it held an easement over 
the area where they planned to 
build a dock. They did not sue 
until after 2011.

South Carolina has a three-
year time limit for suit under 
an ordinary contract, but a 
20-year limit for an action 
upon a “sealed instrument.” 
S.C.Code Ann. § 15–3–520(b) 
(2005). The court held that 
a title insurance policy is a 
“sealed instrument,” because 
the insurer prints its seal on 
the policy cover. It rejected 
Security Title’s more common 
sense interpretation that 
a sealed instrument is one 
in which a company or a 
person such as a notary public 
manually affixes a seal as an 
indicator that the instrument 
is genuine or the person acted 
with authority. The court 
found no case holding that an 
insurance policy is deemed a 
“sealed instrument.” Again, 
the court relied mainly on the 
construed-against-the-drafter 
doctrine, even though it found 
no actual ambiguity in the 
policy language. It offered this 
additional tortured reasoning 
for slamming the insurer:

Continued on Page 8
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In agency contract in 
which the word “gross” 
was hand-typed above the 

word “negligence” limited 
the agent’s liability to gross 
negligence, even as to those 
duties that were described 
by the agreement as breach 
of instructions or simple 
negligence. Also, the fact that 
a title agent is also an attorney 
does not convert the claim 
against him under the agency 
contract to a legal malpractice 
claim, or invoke the statute 
of limitations for that kind of 
claim.

Fidelity National Title 
Insurance Company of New 
York signed an agency contract 
with Massachusetts attorney 
George Crowley. Fidelity sued 
Crowley based on five claims 
it paid on policies issued by 
Crowley in 2004 and 2005 
in which title defects and 
liens were not excepted from 
coverage. Crowley closed loans 
for the lender insureds in each 
of the transactions.

The trial court ruled that 
all but one of Fidelity’s claims 
were barred by Massachusetts’ 
three-year legal malpractice 
statute of limitations. That 

court found Crowley liable to 
Fidelity on the one surviving 
claim, due to his malpractice.

The appeals court reversed 
both rulings. It held that 
the agency agreement was a 
standard contract and not a 
retainer agreement for legal 
services. Also, the court said, 
while Crowley was the lawyer 
for the lender-insured, he 
did not represent Fidelity. 
Therefore, the applicable 
statute of limitations was 
the six-year contract period. 
The appeals court said that 
Fidelity’s claims would be 
deemed timely if the action 
was filed less than six years 
after the losses were paid.

However, the court said 
that Fidelity was required 
to prove that Crowley was 
grossly negligent in order 
to establish a breach of 
the agency agreement. In 
paragraph 6(B) of the agency 
agreement, Crowley agreed to 
reimburse Fidelity for any loss 
that resulted from his “grossly 
negligent, willful or reckless 
conduct.” The word “grossly” 
was typed above the word 
“negligent,” and was initialed 
by “PCH” in the margin next 

to the addition. The court 
noted that Massachusetts 
follows the usual contract 
construction principle that, 
“where the contract is partly 
printed and partly written 
or typewritten, ... in case of 
conflict the printed part must 
yield to the other, which is 
more likely to represent the 
intent of the parties.” King 
Features Syndicate, Inc. v. Cape 
Cod Bdcst. Co., 317 Mass. 652, 
654 (1945). Thus, it said, the 
court must assume that the 
parties intended to have the 
added word trump conflicting 
terms in the contract.

It is an understatement 
to say that the term “grossly 
negligent” did not mesh well 
with the rest of the contract. 
The same paragraph 6(B) 
went on to defined loss as, 
for example, Crowley’s failure 
to “comply with the terms 
and conditions of this [a]
greement or with the manuals, 
underwriting bulletins and/
or instructions” issued by 
Fidelity, and his “[i]ssuance of 
[title insurance policies] which 
contain errors or omissions 
which could reasonably have 
been detected by [Crowley] 

from the commitment, 
examiner’s report, title search 
or abstract.” Also, the contract 
said that Crowley agreed not 
to commit Fidelity to insure 
any extra hazardous risk, a 
term defined in the contract 
as including the issuance of 
a policy with “[e]xisting liens 
and encumbrances.” It appears 
that all of the Crowley claims 
fell under the extra-hazardous 
risk provision. The court said 
Fidelity had to prove at trial 
that the claims were caused by 
Crowley’s “grossly negligent, 
willful or reckless conduct.” 
This would almost certainly 
mean proving the facts that 
Crowley’s errors and omissions 
carrier would need to invoke 
one of its policy exclusions. 

This decision is another 
reminder to the industry 
that it is confusing at best 
to write a liability provision 
in an agency contract that 
mixes together negligence 
and tortious conduct with 
breaches of written standards 
and bulletins. That overlap of 
tort and contract principles is 
greatly aggravated by changes 
like this one that raise the bar 
for proving liability.

Agent Focus 

Agent Liable Only for Gross Negligence
Fidelity Nat’l Title Ins. Co. of New York v. Crowley, 2015 WL 4887598 (Mass.App.) (unpublished).

Moreover, the purpose of 
residential title policies—the 
protection of homeowners 
from unknown title 
defects—lends additional 

support to this result. 
The Lyons purchased the 
Property with the intent 
to build their retirement 
home upon it. The standard 
terms for a residential note 
and mortgage are fifteen 

to thirty years. A twenty-
year statute of limitations 
allows policyholders to 
carefully monitor situations 
as they unfold, ultimately 
preventing the bringing 
of unnecessary claims or 

litigation. Thus, we agree 
with the circuit court that 
“the policies are indeed 
sealed instruments and that 
the twenty-year statute of 
limitations applies.”

Agent Focus 

Company Liable for Not Recording Documents 
Even If Recording Fees Not Paid
1st State Title v. LP Recordings LLC, 2015 WL 7750297 (Mich.App. 2015) (unpublished).

A company that 
conducted title 
searches and recorded 

documents for another title 
company is liable for having 

failed to record 31 of the 750 
or so deeds it got, despite 
its argument that it did not 
receive enough money to pay 
all of the recording fees and 

transfer taxes.
LP Recordings LLC 

conducted hundreds of title 
searches in Michigan for 1st 
State Title between 2007 and 

2010. On those transactions, 
1st State Title also delivered 
about 2,500 instruments for 
recording, of which about 750 
were deeds. 1st State eventually 

Continued From Page 7
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A Georgia attorney who 
certified title based 
on a defective title 

search had no power to sue the 
lay title searcher to have her 
substituted as defendant in the 
malpractice action.

Matthew C. Hines and 
the Hines Law Firm, P.C. 
were hired by a lender to 
close a refinance loan. Hines 
hired Holland Title Limited 
Liability Company, whose 
owner is Hazel A. Holland, to 
search and examine title. The 
Holland title exam revealed a 
security deed to Berkley Park 
Properties, LLC but did not 
disclose a second security deed 
granted by Berkley Park to 
Bank of North Georgia. The 
Berkley loan was paid off at 
closing and that security deed 
was released. The loan from 
Bank of North Georgia was 
not paid off and its lien was 
not released. However, Hines, 

as title agent, gave a legal 
opinion to First American 
Title that the property was 
lien-free. First American 
issued a loan policy based on 
the Hines title certificate.

Bank of North Georgia 
filed a foreclosure action. 
First American paid off its 
loan of about $145,000 and 
sued Hines for professional 
malpractice in issuing 
his title opinion, and for 
indemnification. Hines sued 
Holland Title for contribution, 
indemnification and breach 
of an oral contract to search 
title. Then Hines sued Hazel 
Holland individually, under 
the same claims he had made 
against Holland Title.

The trial court dismissed 
Hines’ claims against Hazel 
Holland and Holland Title. 
Hines entered into a consent 
judgment in favor of First 
American for the full amount 

of its claim, and then appealed 
that dismissal order. The 
appeals court affirmed.

Georgia allows a defendant 
to bring a third-party 
complaint against someone 
who is liable to the defendant 
for the same claim the 
plaintiff has made against that 
defendant. The key is that 
a third party claim “may be 
maintained only against one 
who is secondarily liable to the 
original defendant for part or 
all of the original plaintiff ’s 
claim.” It is not enough that the 
claims against the defendant 
and the claims he makes 
against the third party are 
somehow related to each other. 

This court held that Hazel 
Holland and Holland Title 
could never be liable to First 
American for Hines’ legal 
malpractice. Hines’ claim for 
contribution failed because 
Hines and Holland were 

not joint tortfeasors who 
were both liable to the same 
person for the same negligent 
act. Holland is not a lawyer 
and First American had no 
contract with her.

The court also dismissed 
Hines’ claim for indemnity 
against Holland. In Georgia, 
an indemnity claim must 
be based on a contract of 
indemnity or the principle of 
common law vicarious liability, 
such as between principals 
and agents. There was no 
indemnity contract between 
Holland and Hines. The 
court also found no vicarious 
liability, even though Hines’ 
liability to First American 
stemmed from Holland’s 
alleged breach of her duties to 
Hines. The key factor, the court 
said, was that Hines’ liability 
was for malpractice, and he 

Continued on Page 10

Agent Focus 

Title Attorney Cannot Lay Off Malpractice 
Claim on Title Searcher
Hines v. Holland, 779 S.E.2d 63 (Ga.App. 2015).

figured out that 31 of the deeds 
it had given to LP Recordings 
were not recorded, which cost 
1st State $33,036.20. It sued 
LP Recordings for its claimed 
losses.

LP did not hire a lawyer. 
Instead, the company 
responded by pleadings filed 
by its owner, Patricia Turley, 
who is not a lawyer. Turley also 
did not explain herself very 
well, according to the appeals 
court. Turley admitted that the 
relevant deeds had been given 
to her company, but had not 
been recorded. She said that 
1st State gave her recording 
checks that covered batches 
of instruments, which messed 
up the bookkeeping, and that 
she was sent less money than 
it actually cost to record the 
instruments, causing her to 
pay the difference from her 

own pocket. Nonetheless, she 
admitted at the hearings, she 
kept accepting work from 
1st State and did not get the 
money issues straightened 
out. The trial court appears 
not to have believed Turley 
to be fully credible, especially 
since she did not produce 
documentation for her claims. 

The trial court granted 
judgment for breach of contract 
and conversion, against LP 
Recordings and Turley, after 
piercing the corporate veil. 
Turley appealed, but the court 
affirmed. The appeals court held 
that, although the recording 
“contracts” were oral, there 
was no misunderstanding 
or confusion about what LP 
Recordings had been retained 
to do. The appeals court also 
affirmed the judgment against 
Turley individually, by the 

piercing of the corporate veil, 
because the company was her 
alter ego and she failed to 
keep the usual formalities and 
separation between personal 
and corporate money and 
records.

However, the appeals court 
vacated the judgment based 
on conversion of money. The 
trial court had essentially put 
the burden of proof on LP and 
Turley to resist the conversion 
claim, because Turley had 
admitted that she received the 
documents for recording along 
with checks for the recording 
and transfer fees. The trial 
court also seemed to infer that 
Turley had stolen some of the 
money because she seemed 
incompetent as a business 
person. The appeals court said 
that 1st Title had sent batch 
checks to Turley, and it was 

up to 1st Title to prove that 
Turley had stolen some of that 
money and in what amount. 
Because neither company had 
a very good set of records, or 
could explain what part of the 
money was intended to be fees 
paid to LP, the appeals court 
found that 1st Title had not 
proven conversion.

This is one of the few 
decisions to have addressed the 
liability of one title company 
for performing recordings on 
behalf of another company. 
The court’s rulings are 
unremarkable, but the analysis 
highlights the importance of 
having a written agreement 
detailing what is expected of 
the recording company and 
its fees, and a set of records 
showing the chain of custody 
for documents delivered for 
recording.
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could not delegate his liability 
to a non-attorney while 
maintaining the monopoly 
afforded by the license to 
practice law. The court said:

Although non-attorneys in 
Georgia have been granted 
an express statutory right 
to examine records of titles 
to real property and to 
prepare and issue abstracts 
of title, our legislature has 
also provided that only 
“an attorney at law [is 
authorized] to express, 
render, or issue any legal 
opinion as to the status of 
the title to real or personal 
property.” OCGA § 

15–19–53. Thus, an action 
for legal malpractice will lie 
against an attorney or law 
firm who issues a defective 
title examination or report, 
and this is true even when 
the defendant attorney does 
not personally perform the 
search, but merely reviews 
or approves the results. 

Further, this is in accord 
with OCGA § 15–19–54, 
which provides that while 
“a person, corporation, or 
voluntary association [may 
furnish] any person lawfully 
engaged in the practice 
of law such information 
or clerical services in and 
about his professional 
work,” it is “the attorney 

receiving the information 
or services [who] shall [at 
all times] maintain full 
professional and direct 
responsibility to his clients 
for the information and 
services received.” ... 
Accordingly, by statute, 
only Hines can render a 
legal opinion on the status 
of title to property, and 
Hines is directly responsible 
to his client for his opinion 
on the status of the title 
to the Property. Whether 
he bases that opinion on 
information supplied to him 
by non-attorneys or garners 
the information himself, 
Hines is directly, rather 
than vicariously, liable for 
any claim of professional 

negligence arising out of the 
title examination.

Moreover, to the extent 
that Hines is claiming that 
Holland’s negligence was the 
sole proximate cause of the 
injury for which recovery is 
sought, he is in effect seeking 
impermissibly to tender a 
substitute defendant. 

The court noted, however, 
that it was not holding that 
Hines had no claim against 
Holland based on the faulty 
title examination and report, 
but only that he could not 
bring those claims as a shield 
to his own liability to First 
American.

Continued From Page 9

Escrow Matters 

Escrowee Correctly Disbursed Money to 
Seller Before Close of Escrow 
Lin v. Central Escrow, Inc., 2015 WL 7777609 (Cal.App. 2 Dist.) (unpublished).

ACalifornia escrow 
company was 
authorized to obey the 

seller’s instructions to release 
the buyer’s earnest money 
deposit before close of escrow, 
even though the sale never 
closed and the buyer is now 
out the money.

In 2008, Chun Lin and 
his wife signed a standard 
California Association of 
Realtors (CAR) Residential 
Purchase Agreement and Joint 
Escrow Instructions for the 
all-cash purchase of property 
in Arcadia, California for 
$2.8 million. The contract was 
prepared by Lin’s agent, Sou 
Ling Yin. The Lins reside in 
China. Ms. Yin translated 
for the Lins to explain the 
contract’s terms to them. The 
seller was 330 Naomi LLC. 
An escrow was opened with 
Central Escrow, Inc. Samantha 
Ma was the escrow officer. 

The contract required the 
Lins to deposit three percent of 
the purchase price immediately, 

and an additional seven percent 
within 20 days of the seller’s 
acceptance of the contract. A 
counteroffer signed by both 
parties said that “Buyers will 
remove all contingencies and 
release Remaining 7% of the 
10% Downpayment 20 days 
after acceptance.” The escrow 
instructions signed by both 
parties incorporated the terms 
of the purchase contract and 
counteroffer, and said:

Buyer will hand Central 
Escrow, Inc. initial 
deposit in the amount of 
[$]84,300.00. Buyer will 
hand you additional deposit 
by January 9, 2008 [sic ]. 
[$]196,700.00.

The buyers and seller got in 
a dispute about what repairs 
the seller was required to make 
before escrow would close. 
The Lins delivered the initial 
earnest money deposit late. 
The seller agreed to reduce the 
price. However, in exchange, 

the seller’s real estate agent 
requested amended escrow 
instructions allowing the 
release of the earnest money 
to the seller “at once.” Ms. Ma 
prepared amended instructions 
that said:

EARLY RELEASE OF 
FUNDS TO SELLER: 
... Escrow holder is 
hereby directed to release 
immediately the sum 
of $84,300.00 to the 
Seller. Said funds shall 
be applied toward the 
purchase price at close of 
escrow. Advanced funds are 
NON–REFUNDABLE 
to Buyer if escrow is not 
consummated (unless such 
failure is due to default of 
Seller), and Escrow Holder 
is herein released from all 
liabilities.

Those instructions were 
signed on Jan. 26, 2009.

The Lins wired the balance 
of the down payment. As 

soon as that money arrived, 
the seller directed the escrow 
officer to wire most of it to 
various bank accounts, which 
she did.

The escrow did not close by 
the closing date because the 
Lins “had financial difficulties 
and were unable to deposit 
the remainder of the purchase 
price into escrow,” the court 
explained. Ms. Ma wrote to the 
buyers after the closing date 
to tell them she had released 
$204,902 to the seller per the 
Jan. 26, 2009 amendment. 

The parties did not agree 
to sign instructions to cancel 
the escrow. However, after 
the seller gave an additional 
indemnity to Central Escrow 
about disbursement of the 
deposited money, the escrow 
company delivered the balance 
of the cash to the seller at its 
sole direction. Then the seller 
filed a bankruptcy petition, 
and the Lins filed a claim 
in the bankruptcy seeking 
return of their second deposit 
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of $196,985. The bankruptcy 
estate returned some money 
to the Lins, who then sued 
Central Escrow for the 
balance. 

The court held a trial. The 
buyer and seller agents and 
Ms. Ma, the escrow officer, all 
testified. The Lins’ agent said 
she thought the instructions 
meant that the buyers had 
agreed to the release of the 
three percent portion of the 
deposited money to the seller, 
but that Central Escrow was 
not authorized to release the 
balance of the money until 
close of escrow. Everyone 
else testified to the contrary, 
with Ms. Ma saying that both 
agents told her that all of 

the buyers’ money was to be 
released to the seller before the 
close of escrow, in exchange 
for the price reduction and an 
extension of the closing date. 

The trial court ruled for the 
escrow company. It reasoned 
that the use of the word 
“release” in the addendum, 
rather than “deposit,” was most 
reasonably interpreted to mean 
release of the money to the 
seller rather than deposit into 
escrow only. It said that the 
dictionary defines “deposit” to 
mean “to lodge for safekeeping; 
state of being deposited 
in trust and safekeeping; 
something entrusted to the 
care of another,” while “release” 
is defined as “to set free from 

restraint; to let go or give up; 
to remove the obligation of; 
and in law, to discharge or 
relinquish a right to.” Also, 
it said, because the buyers’ 
agent drafted the contract, any 
ambiguity should be construed 
against the buyers. 

The Lins appealed, and the 
court affirmed. The appeals 
court said the trial court had 
reached a fair interpretation 
of the instructions based on 
the parties’ testimony, and that 
the Lins had not objected to 
the idea of resorting to such 
testimony to decide what the 
language meant. The Lins’ 
main argument was that the 
early release provision applied 
only to the first deposit, and 

that no similar instruction was 
ever signed authorizing the 
release of the second deposit. 
The court said that the early 
release instruction applied 
to all deposits, and that the 
difference in wording was 
due to the fact that the first 
deposit had already been made 
when the release instruction 
was signed, while the second 
deposit had not yet been made. 

This decision is one of 
the few to address the issue 
of release of money to the 
seller before close of escrow. 
Perhaps the most interesting 
implication from the decision 
is that the standard CAR 
purchase agreement language 
may authorize such a release. 

Conveyance News 

Equitable Subrogation Case Round-Up

Courts continue to 
issue many decisions 
construing the right 

of a lender or buyer to step 
into the shoes of a paid-off 
lien holder to prevent unjust 
enrichment. Here are some 
of those decisions, raising the 
more nuanced issues about 
equitable subrogation.

In AJJ Enterprises, LLP 
v. Jean-Charles, ___ A.3d 
___, 160 Conn.App. 375, 
2015 WL 5797101 (Conn.
App. 2015) (permanent 
citation not yet available), 
the court gave an exhaustive 
review of Connecticut case 
law on the doctrine, and the 
Restatement’s position on the 
effect of actual knowledge and 
constructive notice of a prior 
lien, in affirming the use of 
the rule. The court emphasized 
that “[t]he object of 
subrogation is the prevention 
of injustice.”

In Bank of America, N.A. v. 
Diamond Financial, LLC, 88 
Mass.App.Ct. 564, ___ N.E.3d 
___, 2015 WL 6128832 
(Mass.App. 2015) (permanent 
citation not yet available), the 
borrowers got a new loan just 

before they refinanced their 
first position loan, and the new 
lender’s mortgage got recorded 
before the refinancing lender’s 
mortgage. The new lender 
tried to preserve its windfall 
by arguing that the refinance 
lender’s recourse should be 
against its title insurance 
policy rather than to reorder 
lien priorities. The court issued 
a lengthy decision holding 
that insurance does not give 
a lender its bargained-for lien 
priority, and equity is used to 
prevent a windfall.

In America’s Credit Union v. 
Countrywide Home Loans, Inc., 
188 Wash.App. 1063, 2015 
WL 4456181 (Wash.App. 
2 Div. 2015) (unpublished), 
the court found that a 
refinancing lender must have 
its lien bumped up versus an 
intervening creditor’s lien to 
prevent unjust enrichment. It 
rejected the notion that equity 
did not require the reordering 
of the liens because there was 
adequate equity to secure both 
lenders.

In Bank of America, N.A. v. 
Citizens Bank, ___ F.Supp.3d 
___, 2015 DNH 233, 2015 

WL 9305653 (D.N.H. 2015) 
(permanent citation not yet 
available), a federal judge ruled 
that a lender that paid off all 
of the first mortgage loan and 
part of the junior revolving 
credit loan was entitled to 
subrogation over the HELOC 
mortgage that was not released. 
The court predicted that New 
Hampshire would adopt the 
Restatement of Mortgages 
position that actual knowledge 
does not bar equitable 
subrogation. The judge noted 
that the Restatement position 
is still the minority rule, but 
the majority rule does not 
accomplish equity because it 
rewards sloth:

The majority rule permits 
junior lienholders to invoke 
equitable subrogation if they 
negligently fail to learn of 
an intermediate lien, but 
denies similar protection 
to lienholders, like Bank of 
America, who were aware 
of an intermediate lien but 
were arguably negligent 
in failing to pay it off. In 
both cases, the intermediate 
lienholder will receive a 
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windfall unless the junior 
lienholder is subrogated to 
the position of the senior 
lienholder. I cannot conceive 
of a reason why equity 
would allow such a windfall 
in one case but not the other. 
Accordingly, I decline to 
adopt a rule that would 
deny equitable subrogation 
to junior lienholders who 
have actual knowledge of an 
intermediate lien.
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